iN THE HIGH COURT OF KARNATAKA AT BANGALORE
* DATED THIS THE 1 DAY OF MARCH 2005
' PRESENT:
 THE HON'BLE Mr. JUSTICE §.R BANNURMATH
| AND

, * THE HON'BLE Mr. JUSTICE ACKABBIN

CRIMINAL PETITICN .40 of 2006
BETWEEN:

: “R",*

Judicial Officer,

District and Sessions Judge.
{Presently working =5:

Presiding Officer,

Pnncipal Labour Court, Bar‘ga‘ore)

Residing at Judicial Block,
N.G.H.C,, Koramangala,

‘Bangalore. | ..PETITIONER

(By Sni Jayavitta! Rao Kolar, Ad\foc‘ate)

The Regisirsr General,

- High Court of Karnataka, . o
~Bangalore. | .RESPONDENT

(By S5 H.5.Chandramouli, SPP)

* (Note: Full name of the peﬁtioner is not menﬁoned sInce she is
pmsentiy working) '



This Criminal Petition is filed under Secﬁon.482_ Cf.P.C.
riw. Chapter VIi Rule 1, 2(2) (8) of High Court of Kametaka

_Rules, 1969 by'the advpcate for the petitioner praying to expunge
_ the remarks made in paragraph '—I 20 of Cri_n'iinal Apneal |

No.674/97 connected with Crl.RP.No.1231/2003  dt.16.6.04

concerning the petitioner and set aside the direction to. keep a

copy of the said judgment iri the C.R. of the peiitioner & etc.

The above ;ﬁetiticn soming _?on for hearing- this day,

BANNURMATH J., made the fclowing:

ORDE

In this petition fiied under Section 482 of the Code of
Crimina! Praceduire, a judicial officer has sought for expunction of

adverse remarks made in the order dated 16—6-2004 passed in

Crl.A.No.674/a7 connected with Cr!,R-.P.No.1231/O3. The facfs

‘necessary for the'decision of this petition are, in brief, as under :

&



“The petitioner herein was. serving as the

- Principal District and Sessions Judge,

Shimoga, at the relevant point of time. A

~ case in CC.No0.476/93 on the file of the

learned JMFC.. Shikaripur had  been
disposed of on 19-4-1997 halding ihe

acc&sed 1 to 3 guity of the cffences

punishable under Sections 419, 420 and
468 of the IPC.

Aggrieved by the said judgment of

- gonviction, the -Accused no.3 filed CrlA.

No.27/97 before the Prl... Sessions Judge,
Shimbga._ Thé ak;cused hos.1 and 2 also
ﬁied an appeal befofe the: sa'id_ court
challenging their conviction and that appeas
wés numbe'red.as Crl.A.No.47/97. Since -
there was delay_cin_ the part of acoused
nbs.? and 2 in p)referring that appeal, they

fled an application for condonation of



delay. The petitioner herein, Who was the

Brl. Sessions Judge; Shimoga,'thén, took

£

~up for consideration LAl filed for

condonation of delay in preferring

Crl.A.N0.47/97 and disimissed the same by

- order dated 3-2-2003. Conseqguently

Crl.A.No.47/97 alse came to be dismissed.

- Challenging the order of dismissal in

CrlA.No.47/97, the accused nos.t and 2
preferred Cri.R.P.N0.246/02 before this

Court. At the time of arguments of the said

| Crl.R.-P.Na.Z-'lG;’GS, a ‘submissioh'was made
that the appeal preferred by the .othér,
~accuzed ie. accused no3 in CHA.

No.ZTR7 challenging the very order of

conviction and sentence, was pending for
consideration  before the petitioner-

Sessions Judge. Taking into consideration

that factor, Crl.R.P.N0.246/03 was allowed

=




and the order dated 3-2-03 d‘ismi's'sing- “
Crl.A No.47/97 was set aside and the said
cil Appeal was resiored to the file of the
Prl. Sessions Judge, Shinioga. A direstion
was given tﬁat the said apﬁeal be disposéd
of on merits after clubbirig_ﬁ%e said appeal
with Crl.A.No.27/97. Before thet order was
| communicatgd- to the péﬁﬁener—.&éss_ions
Judge, CLAN0.27/97 had come up for
" hearing which hiad heen disposed of by the
petition-er—Sessians Judge by order dated
7 $-6-2003 ailowing the appeal iand seﬁ_ing '
aside the’ conviction of accused no.3. In |
the meantime, the Sfate had preferred Crl.
Appaal No.674197 before this Court s 377
of the CrP.C seeking énhéncément of
sentericé. A similar submission was made
in the said Cr_l',A.No.674JQ7 that the tvﬁ'o

appeals ﬁied before the Prl. Seséi‘oné -

&



Judge,. Sﬁimoga challenging the conviction
of accused nos.1 to 3 were stil to be
decided and that the records of the lower
court called for reference in the criminal =
appéa! wére f_equired hefore the jlearr:ejs:i
SessionsJUdge. Taking intb considefation
that submission, this Court by .Qrder dat'ed
58-2002 (SRBMJ) n il Appeal
No.674/97 directed that the records of the |
| lowar court be sent io the learned Sessions
Judge, Shirmoga, who shall dispose of both
| the appeals within ‘wo months from the
dete of receipt of records. When that order
w%x.s.communic'ated, the petitioner-Sessions
Judge by letier No.CRL:DJS:843/03 dated
8-0-2003 intimated the High Court that'
~ Crl.A.N0.27/97 had already been disposed
~of by order dated 5-6-2003 setting aside ,_
the order of conviction passed by the lower

&
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 court in C.C.N0.476/93 against the accused

no.3. and that only CrlA.No.47/97 which

| had been restored to file by order o the

High Court was pending consideration. It

"'appears that letter was not placed before

this Court in CHANo67487.  The

petitioner-Sessions  Judge taking into

- consideration the di:'écﬁon of this Court _
‘passed in CiL.A.No.674/27 fo d.‘spasé;_of the

i _matter_wi_thin two months from the date of

receipt of intimation, ‘took up for

consideration  Crl.A.No.47/97  and -

' dismissed the same on merits. by judgment

dated 31.10.2003. Challenging the said
judgment and the judgment of Eonyiction |
renderad by the I-earned. Munsiff &
JMF.C., Shikaripura, the accused nos.1
and 2 preferred Crl.R P.No.1231/2003.

That revision petition and Crl.A.No.674/97

o



were taken up together for consideration by
thé learned single Judge and were
gsposed  of  on 1662004
 C.RP.N0.1231/03 filed by the sccussd
nosd and 2 was dismissed.  CrLA.
No.674197_was partly allowed modifying ine
sentence. However, in the order dated
16-6-2004 (STATE GF - KARNATAXA .
GM.SUMANABAI, SHINOGA AND OTHERS-ILR
2064 KAR 4049),_ the leaned single Judge
made certain adverse remerks against the
peiitioner-siaesicns_' .Judgé,_ - for the
expunction of which the present petition
has been filed. |
At this stage, it is héd_aésary fo reproduce the sai_d'
observations of ihe learned single judge aﬁd they are as follows:
“Lasty, It needs to express dissatisfaction,
the manner in which the two appeals have

been disposed of without chubbing them
though arise out of a Judgment in

W
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C.C.No.476/1993. ‘This is nothing but a
 sheer negligence on the part of the learned
Pri. Sessions Judge_,_ Shimoga, Wi
delivered Mo separate judghnents in
CrlANo.27/1997 (ending in acquittal of
acoused 3), and CrLANo.47H29T (ending
in confirming the convicticn of accused 1
and 2). This show, it is a dereliction of duty |
amoﬁnting to judicial imprépriety;
" The copy of tris Judgrent shall be

kept in tha C.R. of the said Judicial Officer.”

Sri Jayavittal Rao Ko!ai',- learned counsel appearing for the

peﬁt_icﬂer aubmitted that these observations have been made

_ wi’thout ;Sroperly neticing the facts. The observations imputing

 judicial imprdpriéty and dereliction ‘of duty on the part of the

Judicia! officer were not justified, since there was neither judicial
impmpriety,_ nor dereliction of duty. '_He further submi_ts that thé

direction issued by the learned Single Judge of this Court to keep
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a copy of the judgment in the C.R. of the Judic':ial_\ Officer was
unwarranted. In this regaid, we have also heard Sri Chandra
| Modli, feamed SPP representing the respondent-Registrar
| General of this Court and have perused the records of_re;gvént

cases.

| 'Befo_ré .colnsi.dering the merits or ﬂerherits of the petition,
the observations of the .Hon’b.!e -Stpreme Court in different
- decided césgs about the céution.ta be exercised before making .
cbservatiohé on the condiict of nficers have to be kept in mind.
In the case of ‘K”A JUDICIAL O?FICER reported in  (2001) 3 -
SCC 54, it is observed thus :

“The strength of power is not displayed
solely in ICracking a whip on errors,
imistakes or failures; the power should be
so wisided as to have propensity to prevent
and {o ensure exclusion of repetition if
‘comitted once innocently or unwittingly.
“Pardon the error but not its_ repetition.”
The power to control is not to be exercised
solely by wielding a 'teacher's cane; the
members of subordinate judiciar_y look up-to

7
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the High Court for the power to control to

be exercised with parent-like care and

affection. ~ The exercise of statutory
jurisdiction, appellate or revisional and the.
exercise of constitutional power to control

- and supervise the functioning of the district

courls and courts subordinate thereto
empowers the High Court 1o formulate an
opinion and place it on record pot only on
the judicial working but aisc ori the conduct
of the judicial officers. The exisience of
power in higher echelcns of judiciary to
make ~observations even extending to
criticiem insorporated in judicial orders
cannot be denied, however, the High

- Courts have to remember that criticisms

and observations touching a subordinate
judicial officer - incorporated in judicial

pronouncements  have  their  own

mischievous infirmities. Firstly, the judicial
ofiicer is condemned unheard which is

violative of principles of natural justice. A

member of subordinate judiciary himself

~ dispensing justice should not be denied this

minimal natural justice so as to shield
against being condemned unheard.

5"



-12-

Seco_ndiy,‘ the harm caused by such
criticism or observations may be in_capablel

of being undone. Such criticism ‘of ‘the
judical officer contained in a judgiment,
feportable or not, is a pronouncement in
open and therefore becomes public.  The
same Judge who found himself persu_adéd,,
sitting  on  judicial side, to make
observations guided by the fasis of a single
case againét a subordinate Judge may,
sitting on administrative side and apprised -
of overall meritorious performance of the
Suborcinate Judge, may inetrievably regret R (
his having made those observations on |
Judicial side, the harming effect whereof
even he himseif cannot remove on
administrative side. Thirdly, human nature
heing what it is, such criticism of a judicial =
“officer contained in the judgment of a
higher court gives the litigating party a
sense of victory not chly over ﬁis opponent
but also over the Judge who had decided
the case against him. This is subversive of
judicial authority of the deciding Judge.
: Fourthly, seeking expunging-q of the
observations by a judicial officer by filing an

é‘/‘v
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appeal o petition of his own reduces him to
the status of a litigant arrayed as a party
before the High Court or Supreme Court ~
a situation not very happy from the' point of
view of the functioning of the judicial
system, . May be for the purpose of
pleading his cause he has to take the
- - assistance of'a'iégal practitioner and such -
legal practitioner raay be one practising
before him. Look at the embarrassment
involved. And last but not the least, the
possitiity of a single or causal éb_eh‘atrion‘
of -an othervise honest, upright and
rightecus Judge being caught unawares in
the net of adverse nbservations cannot be
tuled out. Such an incident would have a
seriously demoralising effect not only on
him but also on his colleagues. If atl_fhi_s_’ is
avoidabia why should it not be avoided?”

* In the caze of K.P.TIWAR! v. STATE OF MADHYA PRADESH
(1894 CRL.LJ. 1377) the Supreme Court has held as follows:

We are, however, imbe!led to -
remind the learned Judge of the High Court
‘that however anguished he might have
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~ been over the unmerited bail granted to the

accuse_d, be should not have aHowed

himself the latitude of ignoring judicial

precaution and propreit_y even momertarily.
The higher Couris every day come across

orders of the lower courts which: are not

justified either in law or in fact and modify
them or set them aside. That is one of the

functions of the superior <r;:buris. Gur legal
~ system acknowledges the fallibility of the
- judges and hence provides for appsals and

revisions. A Judge tries o discharge his -
duties to the best of his cepacity.. While

* doing 0. scmetimes, he is likely to err. Itis -
~well ‘said thal a judge who has not

committed an error is yet to be born. And

~ that applies to judges at all levels from the

lowest to the highest. :Snmé times, the .

- diffarence in views of the higher and the
‘lowar courts is purely a resut of a
difference in approach and perception. On

such occasions, the lower courts are not

”riecessarily Wrong and the highe'r courts
always right. it has also to be remembered

that the iower judicial ofﬁcers‘mostiy work
under a charged atmosphere. and are

5"
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constantly under a psychological pressure
with all the contestants and their lawyer
aimost breathing down their necks mors
correctly up to their nostri's. They do not
“have the benefit of a detached atmosphere
of the higher courts fo think coolly ang
decide pétiently. Every arror, nowever
gross it may loolc. should not, thierefore, be
attributed to improper motive. 1t is possible
that a particwiar judiciél officer may be
consisterily passihg orders ¢reating a
suspicion' of judgicial conduct which is not
“wholly o even party attributable to
innocent f’t}rmtiming. Even in such cases,
the proper course for the higher court to
adont is to make note of his conduct in the
confidential record of his work and to use it
On proper occasions. The judges in the
higher courts have also a duty to ensure
judicial discipline and respect for the
 judiciary from all concerned. The respect
for the judiciary is not enhanced when
judges at the lower level are criticised
~intempertately and castigated pubiicly. No
greater damage can be done to the
~ administration of justice and to the

P
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confidence of the people m the judiciary
than when the judges of the higher courts
publicly express lack of faith in the

-subordinate judges for one reason or the

other. It must be remembesed that the
officers against whom such slrictures are
publicly passed stand condemned for ever

~in the eyes of their 'subordinates and ¢f the

members of tiwe public’. N bettar device
can be found to desiroy the judiciary from

 within. The judges must, therefore,

exercise self-restraint. There are ways and
ways of expressing disapproval ‘of the
orders of the subordinate courls but
aftributing motives to them is certainly not
che of them That is the surest way to take
the judiciary downhill.”

"i.‘h_us, what is éeen from these decisions of the Horfble Supreme
Coutt is 'that the appellate Courts have to ensure ‘judicial
d&scipiihe ‘béfore passing remarks on the subordinate c_ourté
Their actions must' be. with constraint. 1t is obéerved by the
Rsjasthan High Court in the case of GORDHAN V. ALl BUX
\réported fn AiR 1981 RAJASTHAN 206 as follows: |

_
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“An appellate Court is competent to find
fault with the finding arrived at by the

~ lower court, but there is no authority

- vested in it nor there is any justification -
for its denouncing the Presiding Officer

. of the subordinate court as a person.
Judicial pronounceménts must  he
couched in rather  dignified arid_

- respectful Iahguagef even  while
referring to inferior or suboirdinate

" Courts. Though disagreement miy be

- expressed firmiy, frealy and without fear,
yet it should not sxhibit eny lack of
decency.” :

Coming to the facts of : the' preseht case, oOn

v careful zscruﬁnyr of the entiré ‘reoordsi -we do not ﬁnd any
E negligence oﬁ ihe part of the petitioner, much less, dereliction of
duty or to judicial impropriety. Ad_versé observations made by the
learned Single Judge of this Court in Crl.A.No.674/97 is regarding
the act of the petttidhe_r S_eésicns Judge in not clubbing’
: Crl.A.Nos.27/97 and 471_97, bdih filed agéihst the same judgmént '

of conviction and not disposing of both the appeals at the same

o
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fime. The facts disclose that when CrlA.No.27/97 was teken up
for final hearing,A the othr appéal i.e.,,'Crl.A.No.47f97 was not
pending and it had been dismissed on the ground that it was
'-barred by time. Though that appeal was restored by order dated
 30-5-2003 in Grl.R.P.246/2003 pessad by this Couil, thare was
* delay in the High Court in commﬂnicating the order and therefore,
CrLANo.27/97 was heard and cisposed of hy the petitioner
Sessions Judge, in igngrance of the restoration of Crl.A 47/97.
~ Therefore, the petitioner Sesslons Judge couid not have clubb_éd :
t\)o_th‘the_ appeals.' T!“.@are vias neiﬁher déa'eﬁction‘of duty nor 'ény |

judicial impropriety.

There is another factor which is reqﬁired to be mentiéned. "
here. The reGOrds of the Tﬂél Cbu}t had been secured by this
Court for reference in Crl.A.No.674/97 ﬂ!ed_ by the State for
' enhancement af_ se-ntence.. Since this Court by order dated
5-8-2002 passed in thatl'appeal 674/97 felt that unless the ‘appea!
filed before the Sessibns Judge Chéllenging the conviction waé

disposed of, it would not be proper to decide the enhancement

&




- -19-

appeal before this Court, Trial 'Couit’s records were sent to the
Sessions Court with a direction that Crl.A.No.27/97 pending
before the petitioner should be decided expeditiougly. It is

this direction dated 5-8-2002 which pievai!ed over the learned

Sessions Judge to dispose of the Criminal Appeal by the |

order dated 5—6—2003. However, as the records disclose, by the

 time the order dated 30-5-2003 passed In CrlRP.N0.246/2003

restoring Crl.A.No.47/97 reached the Sessions Court on

, 3'1;-7-_2003, the leamexi Sas‘sions Judge had already disposed of

the Crl.A.No.27/97 ¢n 5-6-2002. Consequently, the question of
clubbing Loth the éppeai dic! nét arise.

Oh these facts, it is apparent'to us to that- there Was
absoutely ‘nc nagligence, much_less, dereliction of duty or judidia!
impropriety on the part of thé petitioner. We find the observations
of rthe Ieame_d Singlé Judge wifhout ény jusitification. As the

observaticn of the learned Single Judge was in ignorance of facts

ahd‘ has far-'r@:a_c:hingf co'nsequence affecting thé career of the

~Judicial Officer, we deem it just and' proper to.'_expunge the same.

&



. the Judicial Officer. |
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ln the result and for the reasons stated above th& crimlna!

petatlon is allowed. - The impugned paragraph at page~20 oF the

CHA. 67411997 chw. Cr, RP., 123112008 s hereby expunged

A copy of the order shall ba sent to the concerried Judicial :
Oﬁicer wherever she i IS A copy of the order shali a!so be placed

before the Hon ble Chief Justice for eonsidering the necessity of

| remowng the order of the ieamed Single ..!udge from the CR. of

Sd/f-
Judge

vIpl-




